STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

GEORGE MARSHALL SM TH,
Petiti oner,

VS. Case No. 07-4746RU
ALEX SI NK, AS AGENCY HEAD
AND CHI EF FI NANCI AL OFFI CER
AND DEPARTMENT OF

FI NANCI AL SERVI CES,

Respondent s.

N N N N N N N N N N N N N

SUMVARY FI NAL ORDER

PRELI M NARY STATEMENT

On Cct ober 15, 2007, George Marshall Smith (Petitioner)
filed a Petition to Determne the Invalidity of Agency
St at enent s agai nst Al ex Sink, as Agency Head and Chi ef Financi al
Oficer and the State of Florida, Departnment of Financi al
Servi ces (Respondents) pursuant to Sections 120.54(1) and
120.56(4), Florida Statutes (2007). 1In addition, the petition
referenced Section 120.57(1)(e), Florida Statutes (2007).
Petitioner seeks a determ nation concerning the alleged
invalidity of Agency Statenents defined as rules. 1In

particul ar, Petitioner alleges:



v. The Departnent's Agency Statenents
Defined as Rules as applied to the
Petitioner and others simlarly situated
subject to this Petition can be summari zed
as follows:

1. Ownership interests in viatical
settlenent contracts sold in 2002 and 2003
are considered securities;

2. Omership interests in viatical
settlenment contracts in 2002 and 2003 are
not exenpt fromregistration as securities;

3. Omership interests in viatical
settlenment contracts sold in 2002 and 2003
are required to be registered pursuant to
Section 517.07, Florida Statutes;

4. Individuals selling ownership interests

in viatical settlenent contracts in 2002 and
2003 are required to [sic] |icensed pursuant
to Chapter 517.12, Florida Statutes;

5. Omership interests in viatical
settlenment contracts sold in 2002 and 2003
are deened by the Departnent to be
"securities which were required to be

regi stered" as referenced in Section
626.611(16), Florida Statutes;

6. The Departnent is authorized to initiate
enforcenent actions and penalize individuals
who sold ownership interests in viatica
settlenment contracts which are and were
required to be registered as securities and
whi ch were sold prior to July 1, 2005.

7. The Departnent may apply Rules 1 through
6 above retroactively before July 1, 2005.



8. The Departnent nmay or nust provide
"official notice" of admi nistrative
conplaints filed against Petitioner and

ot her individuals alleged to have viol ated
t he above rules by witing letters to
persons and entities such individuals do
business with. A true copy of one such
letter is attached hereto as EXH BI T "1"[Y]

9. The Departnent may or nust invoice and
charge for copies of docunents sent to
persons and entities pursuant to the letters
referred to in nunmber 8 above.
Upon the filing of the petition wwth the State of Florida,
Di vision of Administrative Hearings (DOAH), the case was
assigned as Case No. 07-4746RU, reflected in the style to this
action.
The prem se for proceeding with the petition is based upon
t he assertion that
Agency statenents relating to an
adn1n|strat|ve conplaint filed against
M. Smth . . . as applied by the
Departnment, violate the rul e-making
requi renents of Section 120.56(4), Florida
St at ut es.

The Adm nistrative Conpl ai nt described was an action In the

Matter of: CGeorge Marshall Smth, Case No. 89790-07- AG brought

by Al ex Sink, Chief Financial Oficer of the State of Florida,
dated and signed on August 22, 2007, by Karen Chandl er, Deputy
Chief Financial Oficer. The Adm nistrative Conplaint is

attached as Exhibit "1" to the petition.



Separately George Marshall Smth requested a proceeding to
contest the Administrative Conplaint in accordance with Sections
120.569 and 120.57, Florida Statutes. That case was forwarded

to DOAH upon the request. It is pending hearing in Departnent

of Financial Services, Petitioner vs. George Marshall Smth,

Respondent, DOAH Case No. 07-4701PL

Utimately, Petitioner herein seeks entry of a Final Oder:
(c) ". . . determning that the Agency's Statenents described in
this Petition, constitute unpronulgated rules as defined in
Section 120.52(15), Florida Statutes . . .", that the Agency
Statenents; (d) ". . . are an invalid exercises of del egated
| egislative authority"” and (e) "that the Departnent cease its

reliance upon . t he Agency Statenents.

On Decenber 5, 2007, Respondents filed Departnent’'s Mtion

for Summary Final Order pursuant to Section 120.56(4)(c),
Florida Statutes, and Florida Adm nistrative Code Rule 28-
106. 204(4). On Decenber 7, 2007, Respondents filed Respondents
Notice of Additional Authority for Respondents' Mdtion for
Summary Final Order. On that sane date Respondents filed
Departments' Anmended Motion for Summary Fi nal O der.

On Decenber 17, 2007, Petitioner filed Petitioner's

Response to the Mdtion for Summary Final O der by Respondent

Fl ori da Departnment of Financial Services.



On Decenber 17, 2007, Petitioner filed Petitioner's
Mot i on/ Request for Oral Argunent on the Pending Modtion for
Summary Final Order. Having considered the argunents set forth
in the witten subm ssions, oral argunent is not needed.

On Decenber 21, 2007, Respondents filed Departnent's Notice
of Filing Additional Authority.

FI NDI NGS OF FACT

1. The previously described Agency Statenents allegedly
defined as rules constitute efforts by Petitioner to paraphrase
information found in the Adm nistrative Conplaint in Case No.
89790-07- AG.  Wen contrasting the allegations within the
petition at paragraphs 12.1. through 12.5., they are conparable
to paragraphs within the Adm nistrative Conplaint which state:

Ceneral All egations

* * %

4. At all times material hereto, you, GEORCGE
MARSHALL SM TH, offered for sale and sold
viatical settlenent purchase agreenents on
behal f of Mitual Benefits Corporation
("mBC").

5. The viatical settlenent purchase
agreenents you, GEORGE MARSHALL SM TH,
offered for sale and sold on behal f of MBC
were securities, as defined under section
517.021(20)(q), Florida Statutes (2003).

6. The viatical settlenent purchase
agreenents that you, GEORGE MARSHALL SM TH,
offered for sale and sold on behalf of MBC
were not registered with the State of
Fl ori da Departnment of Banki ng and Fi nance,



as required by Section 517.07, Florida
Statutes, and were not exenpt from such
regi stration requirenents, either under the
provi sions of sections 517.051 or 517.61

Fl ori da Stat utes.

7. You, GEORGE MARSHALL SM TH, were not
registered in this state to sell securities,
as required by Section 517.12, Florida

St at ut es.

20. On or about Septenmber 17, 2002, you,
GECRCE MARSHALL SM TH, sold D.M and V.M of
The Villages, Florida, five viatical

settl ement purchase agreenents issued by
MBC. The total purchase price of the

vi atical settlenent purchase agreenents was
over $70, 000.

| T I S THEREFORE CHARGED t hat you, GEORGE
MARSHALL SM TH, have violated or are
account abl e under the follow ng provisions
of the Florida Insurance Code and Rul es of
the Chief Financial Oficer which constitute
grounds for the suspension or revocation of
your license(s) and eligibility for

| i censure:

(d) Sale of an unregistered security that
was required to be registered, pursuant to
chapter 517. [Section 626.611(16), Florida
Statutes (2003)];

* * %

31. On or about March 18 and April 7, 2003,
you, GEORGE MARSHALL SM TH, sold G A and
E. A of Lady Lake, Florida, eight viatical
settl enment purchase agreenents issued by
MVBC. The total purchase price of the



viatical settlenent purchase agreenents was
at |east nearly $88, 000.

* * %

| T I S THEREFORE CHARGED t hat you, CGEORGE
MARSHALL SM TH, have violated or are
account abl e under the follow ng provisions
of the Florida Insurance Code and Rul es of
the Chief Financial Oficer which constitute
grounds for the suspension or revocation of
your license(s) and eligibility for

| i censure:

(d) Sale of an unregistered security that
was required to be registered, pursuant to
Chapter 517. [Section 626.611(16), Florida
Statutes (2003)];

* * *

42. On or about June 9 and Septenber 9,
2003, you, GEORGE MARSHALL SM TH, sold D. C
and WC. of the Villages, Florida, five
viatical settlenent purchase agreenents

i ssued by MBC. The total purchase price of
the viatical settlenent purchase agreenents
was $135, 000.

| T I S THEREFORE CHARGED t hat you, CGEORGE
MARSHALL SM TH, have violated or are
account abl e under the follow ng provisions
of the Florida Insurance Code and Rul es of
the Chief Financial Oficer which constitute
grounds for the suspension or revocation of
your license(s) and eligibility for

| i censure:



(d) Sale of an unregistered security that
was required to be registered, pursuant to
chapter 517. [Section 626.611(16), Florida
Statutes (2003)];

2. Chapter 2005-237, Laws of Florida, effective July 1,
2005, added at Section 1., a definition within Section 517.021,
Florida Statutes, as follows:

517.021 Definitions.--Wen used in this
chapter, unless the context otherw se,

indicates, the following ternms have the
foll ow ng respecti ve neani ngs:

* * *

(w) A viatical settlenent investnent.

(23) "Viatical settlenment investnment" neans
an agreenent for the purchase, sale,
assignnent, transfer, devise, or bequest of
all or any portion of a legal or equitable
interest in a viaticated policy as defined
in chapter 626. The term does not i ncl ude:

(a) The transfer or assignnent of an
interest in a previously viaticated policy
froma natural person who transfers or
assigns no nore than one such interest in 1
cal endar year.

(b) The provision of stop-less coverage to
a viatical settlenent provider, financing
entity, or related provider trust, as those
ternms are defined in s. 626.9911, by an
authorized or eligible insurer.

(c) The transfer or assignnent of a
viaticated policy froma licensed viatica
settl ement provider to another |icensed
viatical settlenent provider, a related
provider trust, a financing entity, or a
speci al purpose entity, as those terns are
defined in s. 626.9911, or to a contingency
i nsurer provided that such transfer or




assignnent is not the direct or indirect
pronoti on of any schenme or enterprise with
the intent of violating or evadi ng any
provi sion of this chapter.

(d) The transfer or assignnment of a
viaticated policy to a bank, trust conpany,
savi ngs institution, insurance conpany,

deal er, investnent conpany as defined in the
| nvest nent Conpany Act of 1940, pension or
profit-sharing trust, or qualified

i nstitutional buyer as defined in United
States Securities and Exchange Conmmi ssion
Rul e 144A, 17 C.F. R 230.144A(a, or to an
accredited investor as defined by Rule 501
of Regulation D of the Securities Act

Rul es, provided such transfer or assignnent
is not for the Securities Act Rules,

provi ded such transfer or assignnment is not
for the direct or indirect pronotion of any
schene or enterprise with the intent of

vi ol ating or evading any provision of this
chapter.

(e) The transfer or assignnent of a
viaticated policy by a conservator of a
viatical settlenent provider appointed by a
court of conpetent jurisdiction who
transfers or assigns ownership of viaticated
policies pursuant to that court's order.

3. Chapter 2005-237, Laws of Florida at Sections 7., 8.,
10., 11., and 14. state in pertinent part:

Section 7. Subsection (10) of section
626. 015, Florida Statutes, is anended to
read:

626. 015 Definitions.--As used in this part:

(10) "Life agent” nmeans an i ndivi dual
representing an insurer as to life insurance
and annuity contracts, or acting as a
viatical settlenent broker as defined in s.
626. 9911, including agents appointed to
transact |life insurance, fixed-dollar




annuity contracts, or variable contracts by
t he sane insurer.

Section 8. Paragraph (b) of subsection (1)
of section 626.112, Florida Statutes, is
anmended to read:

626. 112 License and appoi ntnent required;
agents, custoner representatives, adjusters,
I nsurance agenci es, service representatives,
managi ng general agents. --

(1)

(b) Except as provided in subsection (6) or
in applicable departnent rules, and in
addition to other conduct described in this
chapter with respect to particular types of
agents, a |license as an insurance agent,
service representative, custoner
representative, or limted custoner
representative is required in order to
engage in the solicitation of insurance.

For purposes of this requirenment, as
applicable to any of the |license types
described in this section, the solicitation
of insurance is the attenpt to persuade any
person to purchase an insurance product by:

1. Describing the benefits or terns of
I nsurance coverage, including prem uns or
rates of return;

2. Distributing an invitation to contract
to prospective purchasers;

3. Making general or specific
recommendati ons as to insurance products;

4. Conpleting order or applications or
i nsurance products; e+

5. Conparing insurance products, advising

as to insurance nmatters, or interpreting
policies or coverages; or

10



6. Ofering or attenpting to negotiate on
behal f of anot her persona a viatical
settlenent contract as defined in s.
626.9911.

Section 10. Subsection (2) of section
626. 331, Florida Statutes, is anended to
read:

626. 331 Nunber of appointnments permtted or
required. -

(2) An agent shall be required to have a
separate appointnent as to each insurer by
whom he or she is appointed as an agent. An
agent nust appoint hinself or herself before
perform ng the functions of a viatical

settl ement broker.

Section 11. Subsection (17) is added to
section 626.611, Florida Statutes, to read:

626. 611 G ounds for conpul sory refusal
suspensi on, or revocation of agent's, title
agency's, adjuster's, custoner
representative's, service representative's,
or managi ng general agent's |license or

appoi ntment . - - The departnent shall deny an
application for, suspend, revoke, or refuse
to renew or continue the license or

appoi ntment of any applicant, agent, title
agency, adjuster, custoner representative,
service representative, or managi ng gener al
agent, and it shall suspend or revoke the
eligibility to hold a |icense or appoi ntnent
of any such person, if it finds that as to
the applicant, |licensee, or appointee any
one or nore of the follow ng applicable
grounds exi st:

(17) In transactions related to viati cal
settl enment contracts as defined in s.
626. 9911:

11



4.

(a) Comm ssion of a fraudul ent or di shonest

act .

(b) No longer neeting the requirenents for
initial licensure.

(c) Having received a fee, conm ssion, or
ot her val uabl e consideration for his or her
services with respect to viati cal
settlenents that involved unlicensed
viatical settlenent providers or persons who

offered or attenpted to negotiate on behal f
of another person a viatical settlenent
contract as defined in s. 626.9911 and who
were not licensed |life agents.

(d) Dealing in bad faith with viators.

* * *

Section 14. Section 626.9911, Florida
Statutes, is anended to read:

626.9911 Definitions.--As used in this act,
the term

(11) "Viatical settlenent investnent" has
t he sane neaning as specified in s.517.021.

The petition al so discusses simlar admnistrative

conpl ai nts agai nst persons other than M. Smth brought by the

Departnment, a point upon which there is agreenent, evi

case,

Department of Financial Services v. Bradl ey Wayn

dence the

e Kline,

Case No. 849567-07-AG  Final order (filed 12/21/07),

to the Recormended Order in DOAH Case No. 07-1218PL

12
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5. In association with paragraphs 12.8 and 12.9 alleged to
constitute Agency Statenents defined as rules, evidence to
support that allegation is as reflected in Exhibit "2" to the
petition which states:

FLORI DA DEPARTMENT OF FI NANCI AL SERVI CES

ALEX SI NK
CHI EF FI NANCI AL OFFI CER

Sept enber 06, 2007

JACKSON NATI ONAL LI FE | NSURANCE COMPANY
BETH VRl GHT

PO BOX 24068

LANSING M 48909- 4068

Re: GEORGE MARSHALL SM TH
Li cense Nunber DC34447

Dear Sir or Madam

This letter serves as official notice that
the Departnent filed an Adm nistrative
Conpl ai nt agai nst the above referenced

i ndi vi dual on 08/ 22/ 2007.

If you wish to receive a copy of the above
referenced Adm nistrative Conplaint, you may
return a copy of this letter with our
request to the Departnment of Financi al

Servi ces, Docunent Processing Section, PO
Box 5320, Tallahassee FL 32314-5320 or fax
your request to (850) 488-3429. They w |
retrieve the docunent(s) and invoice you as
to the anobunt owed. Once the fee is

recei ved, the docunent(s) wll be sent to
you.

| f you have any questions concerning this
matter, you should contact our | egal
di vision at (850) 413-3137.

Bur eau of Licensing

13



FLDFS BUREAU OF LI CENSI NG

200 EAST GAI NES STREET* TALLAHASSEE, FLORI DA

32399- 0319*(850) 413-3137

HTTP/ / WAV FLDFS. COM
This exanple is perceived as the formof "official notice" of an
Adm ni strative Conplaint filed agai nst George Marshall Smth and
others simlarly situated and the practice of invoicing and
charging for copies of docunents sent to persons who inquire
about Adm nistrative Conplaints in this case or others of a

sim | ar nature.

CONCLUSI ONS OF LAW

6. The authority to consider the Departnent's Mtion for
Summary Final Order and its anmendnent is found in Section
120.57(1)(h), Florida Statutes (2007), which states:

(h) Any party to a proceeding in which an
adm ni strative |law judge of the Division of
Adm ni strative Hearings has final order
authority may nove for a summary final order
when there is no genuine issue as to any
material fact. A summary final order shal
be rendered if the adm nistrative |aw judge
determ nes fromthe pl eadi ngs, depositions,
answers to interrogatories, and adm ssions
on file, together with affidavits, if any,
that no genuine issue as to any materi al
fact exists and that the noving party is
entitled as a matter of law to the entry of
a final order. A summary final order shal
consi st of findings of fact, if any,
conclusions of law, a disposition or
penalty, if applicable, and any ot her
information required by aw to be contai ned
in the final order.

14



7. Based upon case materials submtted to DOAH in
association with the dispute and there being no genuine issue as
to any material fact left to be resolved, before considering the
matter of law, a determ nation has been nade concerning the
Motion for Summary Final Order and its anendnent.

8. In this case Petitioner may proceed with his chall enge
pursuant to Section 120.56(4), Florida Statutes (2007), in
addressing those itens set forth in Paragraph 12.1 through 12.9

as a collateral proceeding separate fromthe case Departnent of

Fi nanci al Services, Petitioner vs. George Marshall Smth,

Respondent, DOAH Case No. 07-4701PL. The latter case is an
action in accordance wth Section 120.57(1), Florida Statutes

(2007). The decision in United Wsconsin Life Ins. Co. v. Dept.

of Ins., 831 So. 2d 239 (Fla. 1st DCA 2002) does not bar that

opportunity. The present case is unlike United W sconsin,

wherein the court describes the issues in that case as matters
of first inpression and considers facts unique to that case.

The opinion di scussed all egations in the underlying

Adm ni strative Conplaint related to that case, whether the

al | egati ons were unpromul gated rul es, already decided in the

rel ated Section 120.57 case and the | ack of necessity to proceed
according to Section 120.56(4). The present dispute has
proceeded with the Section 120.56(4) clains in advance of the

rel ated case pursuant to Section 120.57(1). Dissimlar from

15



United Wsconsin, here no disposition had been achieved in the

di sciplinary case, in accordance with Section 120.57(1)(e),
concerning the question of whether the allegations within the
Adm ni strative Conplaint under attack constituted unpronul gated
rules contrary to the prohibition set forth in Section
120.54(1), Florida Statutes (2007), before proceeding with the
case pursuant to Section 120.56(4). The court in United
W sconsin noted the disposition of the question of whether the
al l egations found in the underlying Adm nistrative Conplaint in
that case constituted unpromul gated rul es was pendi ng on appeal
and could be resolved wthout the necessity of a collateral
chal | enge pursuant to Section 120.56(4), Florida Statutes. That
does not reflect the sequence of events in the present case.
The opposite is true and in the interest of efficiency the
matter can be resolved on this occasion, related to the question
of the proper characterization of the Agency Statenents
all egedly defined as rules, in advance of the schedul ed hearing
in DOAH Case No. 07-4701PL.

9. Section 120.56(4), Florida Statutes (2007), states in
pertinent part:

(4) CHALLENG NG ACENCY STATEMENTS DEFI NED
AS RULES; SPECI AL PROVI SI ONS. - -

(a) Any person substantially affected by an
agency statenent may seek an adm nistrative
determ nation that the statenent violates s.

120.54(1)(a). The petition shall include

16
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the text of the statenment or a description
of the statenment and shall state with
particularity facts sufficient to show that
the statenent constitutes a rul e under s.

120. 52| and that the agency has not adopted
the statenment by the rul emaki ng procedure

provi ded by s.

(b) The admnistrative | aw judge may extend
the hearing date beyond 30 days after
assignment of the case for good cause. If a
hearing is held and the petitioner proves
the allegations of the petition, the agency
shal | have the burden of proving that

rul emeking i s not feasible and practicable

under s. [120.54(1)(a).

(c) The admnistrative | aw judge may
determ ne whether all or part of a statenent
violates s. [120.54{1)(a). The decision of
the adm ni strative | aw judge shal

constitute a final order. The division
shall transmt a copy of the final order to
the Departnent of State and the comm ttee.
The Departnent of State shall publish notice
of the final order in the first avail able

i ssue of the Florida Adm nistrative Wekly.

(d) Wen an admnistrative |aw judge enters
a final order that all or part of an agency
statenment violates s. [[20.54(1)(a), the
agency shall imrediately discontinue al
reliance upon the statenent or any
substantially simlar statenent as a basis
for agency action.

* * %

(f) Al proceedings to determ ne a
violation of s. 120.54(1)(a) shall be
brought pursuant to this subsection. A
proceedi ng pursuant to this subsection may
be consolidated with a proceedi ng under any
ot her section of this chapter. Nothing in

t hi s paragraph shall be construed to prevent
a party whose substantial interests have

17
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been determ ned by an agency action from
bringing a proceedi ng pursuant to s.
120.57(1) (e).

10. As referred to in Section 120.56(4), Florida Statutes
(2007), Section 120.54(1), Florida Statutes (2007), states in
pertinent part:

120. 54 Rul enmaki ng. - -

(1) CENERAL PROVI SI ONS APPLI CABLE TO ALL
RULES OTHER THAN EMERGENCY RULES. - -

(a) Rulemaking is not a matter of agency

di scretion. Each agency statenent defined as
arule by s. shal | be adopted by the
rul emaki ng procedure provided by this
section as soon as feasible and practicable.

1. Rulemaking shall be presuned feasible
unl ess the agency proves that:

a. The agency has not had sufficient tine
to acquire the know edge and experience
reasonably necessary to address a statenent
by rul emaki ng;

b. Related matters are not sufficiently
resol ved to enabl e the agency to address a
stat enent by rul emaki ng; or

c. The agency is currently using the

rul emaki ng procedure expeditiously and in
good faith to adopt rul es which address the
statement .

2. Rulemaking shall be presuned practicable
to the extent necessary to provide fair
notice to affected persons of rel evant
agency procedures and applicabl e principles,
criteria, or standards for agency deci sions
unl ess the agency proves that:

18
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a. Detail or precision in the establishnent
of principles, criteria, or standards for
agency decisions is not reasonabl e under the
ci rcunst ances; or

b. The particular questions addressed are
of such a narrow scope that nore specific
resolution of the matter is inpractical
outside of an adjudication to determ ne the
substantial interests of a party based on

i ndi vi dual circunstances.

* * *

11. The term"rule" is defined at Section 120.52(15),
Florida Statutes (2007), where it states:

(15) "Rule" means each agency statenent of
general applicability that inplenents,
interprets, or prescribes |law or policy or
descri bes the procedure or practice

requi renents of an agency and includes any
form whi ch i nposes any requirenent or
solicits any information not specifically
required by statute or by an existing rule.
The term al so i ncludes the anmendnment or
repeal of a rule. The term does not include:

(a) Internal managenent nenoranda whi ch do
not affect either the private interests of
any person or any plan or procedure
important to the public and which have no
application outside the agency issuing the
menor andum

(b) Legal nenoranda or opinions issued to
an agency by the Attorney Ceneral or agency
| egal opinions prior to their use in
connection wth an agency action.

(c) The preparation or nodification of:

1. Agency budgets.

19



2. Statenments, nenoranda, or instructions
to state agencies issued by the Chief
Financial Oficer or Conptroller as chief
fiscal officer of the state and relating or
pertaining to clains for paynent submtted
by state agencies to the Chief Financial

O ficer or Conptroller

3. Contractual provisions reached as a
result of collective bargaining.

4. Menoranda i ssued by the Executive Ofice
of the Governor relating to information
resour ces nmahagenent.

12. To meet the requirenents for standing set forth in
Section 120.56(4)(a), Florida Statutes (2007), that is to show
that Petitioner is substantially affected by the all eged agency
statenents defined as rules, Petitioner nust prove a real and
sufficiently inmediate injury in fact by the inposition of those

statenents, within the zone of interest protected or regulated

by the statenents. See Florida Board of Medicine vs. Florida

Acadeny of Cosnetic Surgery, 808 So. 2d 243 (Fla. 1st DCA 2002).

13. The chal |l enged Agency Statenents fall within two
categories, those reflected in paragraphs 12.1 through 12.7 in
association with the Adm nistrative Conplaint in Case No. 89790-
07- AG and those paragraphs 12.8 and 12.9 outside the experience
of the Adm nistrative Conplaint.

14. The allegations at paragraph 12.1 through 12.7.
par aphrasi ng the aforenenti oned provisions within the

Adm ni strative Conpl aint have substantial effect on Petitioner

20



sufficient to allow consideration of the challenge to the Agency
Statenents. But they are not rules as defined at Section
120.52(15), Florida Statutes (2007). They are pleadings wthin
the Adm nistrative Conplaint intended to explain the
interpretation provided by the agency concerning the nmeani ng of
provi sions within Chapters 517 and 626, Florida Statutes, in

ef fect when the alleged m sconduct took place as described in
the Adm nistrative Conplaint. Effort at enforcing the

regul atory statutes by this nmeans does not constitute the
establ i shment of agency statements defined as rules, wthout
benefit of conpliance with procedures required by Section
120.54(1)(a), Florida Statutes (2007). Repetition of the
practice in drafting adm nistrative conplaints in other

di sci plinary cases does not change the character of the act,

t hus mandati ng establi shnment of the agency's statenents or
policies as rules by proper adoption. Resolution of the dispute
bet ween the parties concerning authority to proceed agai nst the
licenses held by George Marshall Smth under terns set forth in
the Adm ni strative Conplaint nmust be achieved through the forma
hearing in DOAH Case No. 07-4701PL, as contenplated by Section

120.57(1), Florida Statutes (2007). See Environnental Trust,

Inc. vs. State Dept of Environnental Protection, 714 So. 2d 493

(Fla. 1st DCA 1998). By its design the Adm nistrative Conpl ai nt

is not an instrunent that i nposes any requirenment or
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solicits any information not specifically required by statute

" § 120.52(15), Fla. Stat. (2007). Wether the reading
af forded those statutory provisions within the Adm nistrative
Complaint is appropriate will be settled when the statutes are
interpreted in the disciplinary hearing, whose outconme will not
bri ng about creation of requirenents that were not there before.

15. Concerning the chall enges made, as reflected in
paragraphs 12.8. and 12.9. to the petition, Petitioner |acks
standing to pursue the challenge. He is not substantially
affected by the letter directed to Jackson National Life
| nsurance Conpany concerni ng the pendency of an Administrative
Conmpl ai nt pl aced agai nst Respondent, nor is Respondent
substantially affected by the letter's reference to an invoice
to be provided should the conpany seek a copy of the
Adm ni strative Conplaint calling upon or obligating the conpany
to pay for those copies pursuant to the invoice. These
arrangenents between the Departnment and the conpany in the
notification concerning the Adm nistrative Conpl aint and the
necessity to pay for copies are matters unrelated to a real and
sufficiently inmediate injury that would befall Petitioner.
Unl i ke the conpany, the zone of interest created in receiving
notice and requesting a copy of the Adm nistrative Conpl aint on
the part of the conpany are not sufficiently related to

Petitioner's concerns.
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16. Although standi ng has not been found, should
Petitioner have standing to challenge the agency statenents
reflected in paragraphs 12.8 and 12.9 within the petition, the
Department of Financial Services had statutory authority to
di ssem nate the notice pursuant to Section 624.307(4), Florida
Statutes (2007). Authority to charge for copies of the
Adm ni strative Conplaint is allowed in accordance with Section
624.501(19)(a), Florida Statutes (2007). The letter to the
i nsurance conpany with these details concerning the existence of
the Adm nistrative Conpl aint placed agai nst Respondent and the
opportunity to request a copy or any simlar arrangenent in
relation to other persons charged by Adm nistrative Conplaint is
not a rule as defined at Section 120.52(15), Florida Statutes
(2007), for reasons already expl ai ned.

17. In the Petition reference was nmade to Section
120.57(1)(e), Florida Statutes (2007), which states:

(e)1. Any agency action that determ nes the
substantial interests of a party and that is

based on an unadopted rule is subject to de
novo review by an adm nistrative | aw judge.

* * %

Any opportunity to pursue clains under that provision are proper
subj ects for DOAH Case No. 07-4701PL.
18. In that the Agency Statenents chall enged have not been

found to be rules, no consideration is given to Petitioner's
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clainms that the Agency's statenents constitute invalid exercises
of delegated |legislative authority, nor could they be pursuant
to Section 120.56(4), Florida Statutes (2007).

19. Petitioner is not entitled to the reinbursenent of
costs and attorney's fees in association with his challenge to
the Agency's Statements. 8§ 120.595(4), Fla. Stat. (2007).

Upon consideration the Petition to Determne the Invalidity
of Agency Statenents is dism ssed.

DONE AND ORDERED this 25th day of January, 2008, in

Tal | ahassee, Leon County, Florida.

- —
—_— T

CHARLES C. ADAMS

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed with the Cerk of the

Di vi sion of Adm nistrative Hearings
this 25th day of January, 2008.
ENDNOTE

1/ The copy attached to the petition is |labeled as EXHHBIT "2."
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COPI ES FURNI SHED

H Richard Bi sbee, Esquire

H Richard Bisbee, P.A

1882 Capital Circle Northeast, Suite 206
Tal | ahassee, Florida 32308

David J. Busch, Esquire

Depart ment of Financial Services
Di vi sion of Legal Services

612 Larson Buil ding

200 East Gai nes Street

Tal | ahassee, Florida 32399-0333

Li z d oud, Program Adm ni strator
Adm ni strative Code

Department of State

R A Gay Building, Suite 101
Tal | ahassee, Florida 32399

Scott Boyd, Executive Director
and General Counse
Adm ni strative Procedures Commttee
Hol | and Bui | di ng, Room 120
Tal | ahassee, Florida 32399-1300

NOTI CE OF RIGHT TO JUDI CI AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedi ngs are governed by the Florida Rul es
of Appellate Procedure. Such proceedi ngs are comrenced by
filing the original Notice of Appeal with the agency Cerk of
the Division of Adm nistrative Hearings and a copy, acconpani ed
by filing fees prescribed by law, with the District Court of
Appeal , First District, or with the District Court of Appeal in
the Appellate District where the party resides. The notice of
appeal nust be filed within 30 days of rendition of the order to
be revi ened.
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